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Background: Followi ng affirmance of his convictions for crimnal
conspiracy, attenpted arned robbery, and nurder, and death
sentence, 325 S.C. 28, 479 S E 2d 52, petitioner filed habeas
petition in federal district court. The United States District
Court for the District of South Carolina, Joseph F. Anderson, Jr.
Chi ef Judge, dism ssed the petition, and petitioner appeal ed.

Hol di ngs: The Court of Appeals, WIkinson, Crcuit Judge, held
t hat :

(1) prosecutor's closing argunent at capital sentence hearing,
whi ch conpared the respective worth of the life of nurder victimto
that of petitioner, rendered trial fundamentally wunfair in
vi ol ati on of Due Process O ause;

(2) counsel's failure to object to prosecutor's closing argunent
at capital sentence hearing constituted ineffective assistance of
counsel ; and

(3) State was not obligated under either South Carolina statute
or the Due Process Cause to detail the victiminpact evidence with
greater specificity.

Affirmed in part, and vacated and remanded in part.

Ham [ ton, Senior Crcuit Judge, filed opinion concurring in part and

di ssenting in part.
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Prosecutor's closing argunent at capital sentence hearing, which
conpared the respective worth of the life of nmurder victimto that
of petitioner, rendered trial fundanentally unfair in violation of
Due Process C ause; side-by-side conparison of the relative val ue
of the two lives was calculatedly incendiary and rendered the
sentencing fundanmentally infirm U S C A Const. Anend. 14.
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Revi ew.

Petitioner's counsel's failure to object to prosecutor's closing
argunent at capital sentence hearing, which conpared the respective
worth of the life of nurder victim to that of petitioner,
constituted ineffective assistance of counsel; failure of counsel
to object to that argunment fell below the Strickland threshold,
clearly prej udi ced petitioner, and conpr om sed jury's
recommendati on of death. U S.C A Const.Anend. 6.
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A petitioner cannot raise a state law issue in a federal habeas
petition. 28 U S.C A § 2254.
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State was not required to notify petitioner of its intended use
of victiminpact evidence during capital sentencing proceeding, and
even if notice was required, petitioner received adequate witten
notice that the State, which listed the victiminpact wtnesses on
its wwtness lists and had cl ear discussions wth the defense about
presenting victiminpact evidence only during the sentencing phase
of the trial, intended to introduce certain facts in evidence
including "all circunstances surrounding the comm ssion of these
crinmes”; while notice could have been nore explicit concerning the
pl anned introduction of victim inpact evidence, State was not
obl i gated under either South Carolina statute or the Due Process
Clause to detail the victim inpact evidence wth greater
specificity. US CA Const.Arend. 14; S.C Code 1976, § 16-3-
20(B) .
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Affirmed in part; vacated and remanded in part by published
opi nion. Judge WLKINSON wote the opinion, in which Judge DUNCAN
joined, and in Part |1V of which Senior Judge HAM LTON j oi ned.
Senior Judge HAMLTON wote an opinion concurring in part and
di ssenting in part.

OPI NI ON
W LKINSON, Circuit Judge:

Shawn Paul Hunphries received a sentence of five years for
crimnal conspiracy, twenty years for attenpted arned robbery, and
death for the nurder of Mendal "Dickie" Smth. After exhausting
appropriate state renedi es, Hunphries filed an unsuccessful habeas
petition in federal district court. He clainmed that he received
i neffective assistance of counsel under the Sixth and Fourteenth
Amendnents because of his counsel's failure to object to the
State's closing argunents at sentencing, which conpared the
respective worth of the life of the victimto that of Hunphries.
Hunphries also clained that the State's failure to notify him of
the use of victiminpact evidence violated his right to *268 a
fair trial wunder the Due Process Clause of the Fourteenth
Amendnent. The district court dism ssed the petition.

W affirmin part, and vacate and remand in part. The Sout h
Carolina Suprenme Court reasonably interpreted federal |aw when it
found no constitutional violations concerning the extent of notice
about the introduction of victiminpact evidence. On the facts of
this case, however, we find that the failure of Hunphries' counse
to object to the State's extensive and egregi ous use of conparative
human worth arguments anmounted to ineffective assistance of
counsel. This om ssion by Hunphries' counsel was, on these facts,
so unduly prejudicial that it rendered the jury's recomendation of
a capital sentence fundanentally unfair. W thus affirm Hunphries
convictions, but we vacate the sentence of death and remand to the
district court with instructions that the wit be issued solely for
pur poses of resentencing.

On August 5, 1994, a jury convicted Shawn Paul Hunphries of the
murder of Mendal "Dickie" Smth in Fountain Inn, South Carolina.
On the norning of January 1, 1994, Hunphries, then age 22, and
Eddi e Bl ackwell, then age 19, had been drinking beer when they
decided to rob a convenience store run by Smth. Hunphries fl ashed
a gun he had stolen the night before and demanded Smth's noney.
Smth appeared to reach under the convenience store counter to get
a gun, and Hunphries responded by firing a single, fatal shot at
Sm t h. Hunmphries was successfully prosecuted in South Carolina
state court, and a jury convicted himof attenpted armed robbery,
possession of a firearmduring the comm ssion of a violent crineg,



crimnal conspiracy, and nurder. On August 9, 1994, Hunphries was
sentenced to death for nurder, twenty years for attenpted arned
robbery, and five years for crimnal conspiracy.

The South Carolina Supreme Court affirmed Hunphries' conviction
and sentence on direct appeal, and the Suprene Court denied
certiorari. See State v. Hunphries, 325 S.C. 28, 479 S. E. 2d 52
(1996), cert. denied, 520 U. S. 1268, 117 S.C. 2441, 138 L.Ed.2d
201 (1997). Hunphries' application for post-conviction relief in
South Carolina state court was di sm ssed by the Cormon Pl eas Court
on Decenber 21, 1998, and his appeal was rejected by the South
Carol i na Suprene Court on August 26, 2002. See Hunphries v. State,
351 S.C. 362, 570 S.E.2d 160 (S.C 2002). Hunphries then filed for
habeas relief in federal district court. The district court
di sm ssed Hunphries' habeas petition, but subsequently granted a
certificate of appealability for the issues now before this court.

See 28 U.S.C. § 2253(c) (2000).

We review de novo a district court's decision on a petition for
writ of habeas corpus based on a state court record. Spi cer .
Roxbury Corr. Inst., 194 F.3d 547, 555 (4th Cr.1999); see also
Bell v. QGemnt, 332 F.3d 229, 233 (4th Gr.2003). |If a state court
has resolved the nerits of a claimfor post-conviction relief, a
federal court nmay not grant a wit of habeas corpus unless the
state court's holding "was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Supreme Court of the United States,"” 28 U S.C § 2254(d)(1), or
"resulted in a decision that was based on an unreasonable
determ nation of the facts in light of the evidence presented in
the State court proceeding.” 28 U S.C § 2254(d)(2).

In the present case, we focus on the question of whether the
state court decision "was contrary to, or involved an unreasonabl e
*269 application of, clearly established Federal law" 28 U S.C
§ 2254(d)(1). A state court decision is contrary to clearly
established federal law if the state court "applies a rule that
contradicts the governing law set forth in [the Suprene Court's]
cases." Wllianms v. Taylor, 529 U S 362, 405, 120 S. Ct. 1495, 146
L. Ed.2d 389 (2000). A state court decision involves an
unreasonabl e application of clearly established federal lawif it
"correctly identifies the governing legal rule but applies it
unreasonably to the facts of a particular prisoner's case.”" I|d. at
407-08, 120 S.Ct. 1495.

The requirenments Hunphries nust satisfy in denonstrating an
unr easonabl e application of clearly established federal |aw under §
2254(d) (1), however, are onerous. As the Suprenme Court has
recently reiterated,

"a federal habeas court may not issue the wit sinply because



that court concludes in its independent judgnent that the state-
court decision applied [a Suprene Court <case] incorrectly.
Rather, it is the habeas applicant's burden to show that the
state court applied [that case] to the facts of his case in an
obj ectively unreasonabl e manner."

Price v. Vincent, 538 U S. 634, 123 S.C. 1848, 1853, 155 L. Ed. 2d
877 (2003) (quoting Wodford v. Visciotti, 537 U S 19, 24-25, 123
S.C. 357, 154 L.Ed.2d 279 (2002) (per curiam (internal quotations
omtted)). Notably, an " 'unreasonable application of federal |aw
is different from an incorrect application of federal [|aw'
(Wodford, 537 U S at 25, 123 S.C. 357 (quoting WIlianms, 529
U S at 410, 120 S.C. 1495)) (enphasis in original).

Hunphries argues that he received ineffective assistance of
counsel in violation of the Sixth and Fourteenth Amendnents when
his counsel failed to object to the State's closing argunents at
sentencing, in which the State conpared the general worth of
Hunmphries' life to that of the victim He also clains that the
State's failure to provide notice that it intended to introduce
victiminpact evidence in the sentencing proceedi ngs violated his
right to a fair trial wunder the Due Process Cause of the
Fourteenth Amendnent.

We consider first Hunphries' claimof ineffective assistance of
counsel . For the reasons expl ored bel ow, we concl ude Hunphries has
satisfied the foregoing requirenments in arguing his counsel
rendered ineffective assistance in failing to object to the
prosecution's argunent for the inposition of the death penalty.
The Suprene Court has concluded that a prosecutor nmay appropriately
argue, and a jury nmay appropriately consider, "victim inpact"
evidence relating to the victims personal characteristics at a
capital sentence hearing. Payne v. Tennessee, 501 U. S. 808, 823,
111 S . &. 2597, 115 L.Ed.2d 720 (1991). Recogni zi ng that
precedent, the stringent requirenents AEDPA pl aces on the grant of
federal habeas relief, and mndful of the serious consideration
given to this mtter by prior courts, we are nevertheless
constrained to conclude that, because of the use to which the
"victim inpact"” evidence was put in this case, Hunphries is
entitled to federal habeas relief under § 2254(d)(1).

A

The Suprene Court has laid out a two-part test for evaluating
claims of ineffective assistance of counsel. See Strickland v.
Washi ngton, 466 U. S. 668, 104 S.C. 2052, 80 L.Ed.2d 674 (1984).
First, the defendant "nust show that counsel's performance was
deficient." ld. at 687, 104 S.C. 2052. To establish this
deficiency, *270 the defendant nust produce evidence that the
"counsel's representation fell below an objective standard of



reasonabl eness.” |d. at 688, 104 S.C. 2052.

Second, the defendant nust show that the deficient perfornmance
resulted in actual prejudice to his case. A show ng of prejudice
requires the defendant to prove that "counsel's errors were so
serious as to deprive the defendant of a fair trial." Id. at 687
104 S.Ct. 2052. In the context of a capital sentencing proceeding,
the question is whether "there is a reasonable probability that,
but for counsel's wunprofessional errors, the result of the
proceedi ng woul d have been different."” 1d. at 694, 104 S.C. 2052.

Prejudice is established in a capital case where the jury is
considering both aggravating and mtigating evidence during
sentencing if "there is a reasonable probability that at |east one
juror would have struck a different balance,” but for the
constitutional error. Wggins v. Smth, 539 U S. 510, 123 S. C
2527, 2543, 156 L.Ed.2d 471 (2003).

The Strickland standard is a difficult one to satisfy, and for
good reason. Counsel nust often nake instantaneous decisions
w thout the luxury of hindsight that appellate courts, and
especi al |y habeas courts, enjoy. See Truesdale v. More, 142 F. 3d
749, 753-54 (4th Cr.1998). But there are sone actions or
om ssions that are so prejudicial that a reviewng court nust
necessarily recogni ze counsel's errors as ineffective assistance.
The failure of Hunphries' counsel to object to the State's
sent enci ng argunents conparing the overall worth of Hunphries' life
with that of the victimconstitutes such a case of constitutionally
deficient representation with a clearly prejudicial effect.

B

[1] In his closing argunents, the State's solicitor repeatedly
enphasi zed the conparative worth of the lives of the victimand of
the defendant. Wiile the solicitor did not use the actual words
"conparative worth" or "value," he insistently and systematically
contrasted the apparently virtuous and productive life of the
victim with Hunphries' allegedly worthless existence, and asked
jurors to inpose a death sentence on that basis.

The solicitor began his closing argunents by announcing that, in
addition to considering mtigating and aggravating evidence, the
jury woul d:

have evidence about the character of the Defendant to
consider. And you're going to have evidence about the victim
Dickie Smth, to consider, because | would submt to you that he
is as much a part of this portion of this trial as is Shawn Paul
Hunphri es.

If the solicitor had nerely used victim inpact evidence to
illustrate the "victims uni queness as an individual human being,"
Payne, 501 U S. at 823, 111 S. . 2597 (internal quotations



omtted), his actions would be beyond scrutiny. The prosecution
could further have independently challenged the character and
crimnal history of the defendant, and Hunphries' counsel would
have had no grounds to | odge a sustai nabl e objection.

The problemis that the prosecutor did not stop there. |nstead,
he drew repeated conpari sons between the value and worth of the
victims |life and that of the defendant, an argunent which any
reasonabl e observer would have found designed to secure a death
sentence fromthe jury. The way in which the victimled his life
was contrasted, at identical points in tine, with the way the
defendant had led his. For exanple, the solicitor stated that:

[1]n 1984 [Dickie Smth, the victim net Pat, and they fell in
| ove, and they got married. That's the sanme year Shawn *271

Paul Hunphries commtted two house breakins at age 13. 1986
Dickie nakes a pretty drastic nove. He decides he's going to
quit Kemet and go build honmes full-tine, and he goes out, and he
starts building honmes in the community he had grown up in.
That's the sanme year Shawn Paul Hunphries is up for his second
probation violation and sent down to Col unbi a.

Then in 1988, July the 4th, they have a little baby girl naned

Ashl ey. You know, the Defense brought in a 12 vyear old
st epdaugher--stepsister, said, "Please don't put Shawn Pau
Hunphries in the electric chair." l|"'msorry | did not feel it was

appropriate to bring in a six year old girl Ashley and parade her
in front of you.

In 1988 Ashley is born. That's the sanme year Shawn Paul Hunphries
went to jail for two years. And in the spring of 1992, | believe,
Dickie Smth, opens the doors to the MaxSaver, building a business
in that community.

The State's clear purpose in using this tine line was to contrast
the life of the victimwth the |ife of the defendant in order to
exhort the jury to return a death sentence on the basis of the
latter's relative lack of worth. The solicitor enphasized that
"Dickie Smth is as nuch about this case as Shawn Paul Hunphries."

He rhetorically asked the jury "Who is the victim here, Shawn
Paul Hunphries or is it Dickie Smth?" and argued for the death
penalty by asking the jury "if not in a case with a character |ike
this, if not in a case when sonebody like Dickie Smth is taken
t hen when are you going to do it?" He concluded by telling the
jury that, while weighing the evidence of aggravation and
mtigation, they should consider that "when you |ook at the
character of this Defendant, and when you | ook at Dickie Smth, how
prof ane when you | ook at all the circunstances of this crine and of
this Defendant, how profane to give this man a gift of l|ife under
t hese circunstances.” This argunent was set forth wthout
objection, and the jury, as noted, recommended a sentence of death.



C.

Victiminpact evidence has an inportant and legitimte place in
capital sentencing proceedings. The Suprene Court in Payne v.
Tennessee has made clear that "if the State chooses to permt the
adm ssion of victiminpact evidence and prosecutorial argunent on
t hat subject, the Ei ghth Anmendnent erects no per se bar." Payne,
501 U S at 827, 111 S. . 2597. "A state may legitimately
concl ude that evidence about the victimand about the inpact of the
murder on the victims famly is relevant to the jury's decision as
to whether or not the death penalty should be inposed.” 1d. As its
name thus suggests, victiminpact evidence allows the jury "a quick
glinpse of the life" that a defendant "chose to extinguish"; it
denonstrates the full inpact of a crime, not only on the victim
but also on |oved ones |eft behind. ld. at 822, 111 S. C. 2597
(internal quotations omtted).

The facts of Payne plainly illustrate the use to which such
evidence may be put. The case involved the nurder of a twenty-
ei ght-year-old nother and her two-year-old daughter whom the
def endant viciously stabbed to death with a butcher knife. The
Payne Court approved the introduction of victiminpact evidence
concerning the physical and psychological harm inflicted on the
victims three-year-old son who was al so stabbed repeatedly, yet
survived, and who thus wtnessed the murder of his nother and
si ster.

Yet, while the states plainly "remain free, in capital cases, as
well as others, to devise new procedures and new renedies *272 to
nmeet felt needs,” id. at 824-25, 111 S . Q. 2597, neither Payne nor
any other Supreme Court case has suggested that victim inpact
evi dence may be used without limt, constraint, or reference to the
harm caused by the crine to those aggrieved. To the contrary, the
Payne Court clearly limted the introduction and use of victim
i npact evidence by prohibiting victiminpact evidence "that is so
unduly prejudicial that it renders the trial fundanentally unfair."

Id. at 825, 111 S.Ct. 2597.

In particular, the Suprene Court has di sapproved of the use of
victiminpact evidence to nmake conparative human worth argunents.
The Payne Court noted the concern "that the adm ssion of victim
i npact evidence permts a jury to find that defendants whose
victinse were assets to their community are nore deserving of
puni shnment than those whose victins are perceived to be less
worthy." 1d. at 823, 111 S.C. 2597. The Court concluded that:

As a general matter ... victiminpact evidence is not offered to
encourage conparative judgnents of this kind--for instance, that
the killer of a hardworking, devoted parent deserves the death
penalty, but that the nmurderer of a reprobate does not. It is
designed to show instead each victims "unigueness as an
i ndi vi dual human being," whatever the jury mght think the |oss



to the comunity resulting fromhis death mght be. 1d. at 823,
111 S. &. 2597 (enphasis in original).

The Payne Court also laid out a framework for drawing the |ine

between the legitimate and illegitimate uses of victim inpact
evi dence. The Court found that "[i]n the majority of cases
victiminpact evidence serves entirely legitimte purposes.” |d.

at 825, 111 S.C. 2597. But it concluded that "[i]n the event that
evidence is introduced that is so unduly prejudicial that it
renders the trial fundanentally unfair, the Due Process O ause of
t he Fourteenth Amendnent provides a mechanismfor relief." 1d. at
825, 111 S. . 2597. Victiminpact evidence that enphasizes the
harm a nurder caused the victim his famly, and his |oved ones is
unquestionably legitimate. However, the conparative worth argunent
presented in this case, calling for a death sentence based on the
relative value of Sean Hunphries' life vis-a-vis Dickie Smth's,
falls squarely wthin the category of prosecutorial conduct that
may be so prejudicial that it renders a trial fundanentally unfair.

The South Carolina Suprenme Court held that Payne only prohibited
conpari sons between the relative worth of victins, rather than
conpari sons between victinms and perpetrators. See Hunphries v.

State, 351 S.C. 362, 570 S.E. 2d 160, 167-68 (2002). It is true
that a conparison of one victim to another may differ from a
conparison of a victimto a defendant. The former permts the

introduction of <collateral evidence--the worthiness of other
menbers of society--while the latter invites a comentary on
evidence already before the jury. Nonet hel ess, di stingui shing
these two types of human worth conparisons splits an awfully thin
hair. Both comparisons mss the main point of Payne, which is that
victim inpact evidence nust be used to further the traditional
pur poses of sentencing: nanely that a sentence reflect such
factors as the nature and severity of the crinme, the consequences
of the crime upon the unique lives of the victimand his famly, or
the crimnal history of the defendant. To permt a sentence of
death to be returned on the explicit and pointed conparative worth
argunent in this case pushes Payne so far that the najor objective
of wvictim inpact evidence is lost, which is "informng the
sentencing authority about the specific harmcaused by the crine in
question."” Payne, 501 U S. at 825, 111 S . C. 2597. This focus on
*273 the consequences of the crinme ensures that victiminpact
evi dence pronotes rather than retards the fundanental purposes of
the sentencing function. See id. at 820, 111 S.C. 2597 (noting
that the objective of the Sentencing CGuidelines is to calibrate
sentences "to the subjective guilt of the defendant and to the harm
caused by his acts").

It is undeniable that " '"[t]he State has a legitimate interest in
counteracting the mtigating evidence which the defendant is
entitled to put in, by remnding the sentencer that just as the
mur derer shoul d be considered as an individual, so too the victim
is an individual whose death represents a unique | oss to society



and in particular to his famly.' " Payne, 501 U S. at 825, 111
S.C. 2597 (quoting Booth v. Maryland, 482 U S. 496, 517, 107 S. C.
2529, 96 L.Ed.2d 440 (1987) (White, J., dissenting)). The State
here clained that its conparisons between the victim and the
def endant nerely advanced this legitinmte purpose and served as
nothing nore than a comment on the evidence. The dissent notes
that the sentencing proceeding included evidence about both the
victims unique life and the perpetrator's at-risk chil dhood and
subsequent crimnal acts. See Hunphries v. State, 351 S.C. 362,
570 S.E.2d 160, 167-68 (2002). It stresses that all of the
solicitor's argunents were based on evidence that was properly
included in the record. Id.

W do not at all suggest this evidence was inadm ssible. The
state court properly admtted the victiminpact evidence. Qur fine
di ssenting coll eague notes the testinony of Randy and Pat Smth,
Dickie's brother and wfe. But we have found no error in the
adm ssion of their testinony. Much of the solicitor's closing
argunment also conformed to the strictures of Payne. That the
facts fromwhich the prosecutor drew his conparison were already in
the record, however, does not cure the prejudice resulting fromthe
format in which the prosecutor chose to present a significant
portion of his close. The conparison between the victim and
perpetrator that fornmed the focus of closing argunent reached the
point at which differences in degree ripen into differences in

ki nd. The State did not sinply seek to explore the tragic
consequences of this crinme for the victims famly and comunity or
to lay out the victims uniqueness as an individual. Nor was its

argunment confined to addressing the defendant's past crimnal
record or history. Rather, it sought, point-by-point and year-by-
year, to denonstrate to the jury unanmbiguously that at the very
instant one life was being put to good use, the other was not.
Thi s side-by-side conparison of the relative value of two |ives was
cal cul atedly incendiary and rendered the sentencing fundanentally
infirm

We recogni ze that many capital sentencing proceedi ngs are goi ng
to focus upon the persons of the victimand the perpetrator. This
is especially true since Payne approved many uses of victiminpact
evidence. It may be to the advantage of the defendant to portray
the victimof the offense unsynpathetically, and it may be to the
advant age of the prosecution to paint the victimand his famly in
a feeling manner and to cast doubt on the defendant's mtigating
evi dence. All of this is well within the bounds of perm ssible
argunment. But Payne warns against the type of argunent in support
of the death penalty based on conparative human worth enpl oyed
here. See Payne, 501 U S. at 825, 111 S.Ct. 2597. To argue that a
murderer nerits nercy because he killed "only" a prostitute or drug
user, rather than a philanthropist, would strike us as profoundly
lawmless. Simlarly, to argue that a defendant should be sent to
death because his life was of less value than his victimis to
*274 ask a jury to decide, not on the character of the crine, not



on the consequences of the crime, not on the crimnal record of the
perpetrator of the crinme, but on sonme unfettered evaluation of
human worth that works inproper prejudice.

The words "Equal Justice Under Law' are engraved over the
entrance of the United States Suprene Court as a synbol of the
law s commtnment to treat all litigants as individuals of equa
dignity. See Lyng v. Castillo, 477 U S. 635, 636 n. 2, 106 S. C
2727, 91 L.Ed.2d 527 (1986). This individuality is conprom sed,
however, when prosecutors inplore juries to hand down death
sentences on theories of conparative human worth. The past |ives
which this jury was exhorted to bal ance bore no connection or
relation, save for the tragic events surrounding Dickie Smth's
murder, and yet the State engaged in sweepi ng conparisons of both.

The very concept of a sentence should have operated to preclude
t he conparison. One does not receive a sentence for |leading a | ess
val uable I'ife than soneone el se. (One receives a sentence under our
system for having commtted a crine.

This is certainly the view of the Suprenme Court, which has
described victi minpact evidence as but another nmeans of "informng
the sentencing authority about the specific harm caused by the
crime in question, evidence of a general type |ong considered by
sentencing authorities.” Payne, 501 U S. at 825, 111 S. C. 2597.
By contrast, the conparative worth argunment relied on here ranged
far afield and fell within the category of factors that the Suprene
Court has prohibited as unduly prejudicial in the death penalty
sentencing context. See Johnson v. Mssissippi, 486 U S 578, 584-
85, 108 S. . 1981, 100 L.Ed.2d 575 (1988) (quoting Zant v.
St ephens, 462 U. S. 862, 885, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983))
(prohibiting death penalty decisions "predicated on nere 'caprice'
or on 'factors that are constitutionally inpermssible or totally
irrelevant to the sentencing process' "). The conparison of what
Hunmphries and Smth happened to be doing in 1984 or 1986 or 1988 or
at sone fortuitous past point in their separate lives is the
essence of an arbitrary and capricious circunstance. That Dickie
Smth happened to be building houses while Shawn Paul Hunphries
happened to be breaking into houses is a judgnent freighted with
conparative noral inport. It was not, however, a perm ssible basis
under the Due Process C ause on which to condemn the defendant to
death. Juries are free to nete out capital verdicts based on the
evidence before them the consequences of the crinme for the
victims famly and |loved ones, the presence or absence of a
variety of aggravating or mtigating circunstances, or the sheer
hei nousness of the offense. See, e.g., South Carolina Code § 16-3-
20(C). Al of these factors are focused on the individuals qua
i ndi vidual s and are not conparative in nature. But one thing the
centerpiece of closing argunent cannot invite is a sentence on the
basis that one person is of nore intrinsic value than soneone el se.

Payne, 501 U.S. at 823, 111 S.C. 2597. A defendant may not be
condemmed sinply for being deened, over the long trajectory of
life, a less estimable human being than his victim



This sort of conparison is foreign to nost sentencing regines.
In the wake of Payne, the federal governnent, the mlitary, and
thirty-three of the thirty-eight states with the death penalty have
aut hori zed the use of victiminpact evidence in capital sentencing.

John H. Blunme, Ten Years of Payne: Victim I npact Evidence in
Capital Cases, 88 Cornell L.Rev. 257, 267 (2003). Unsurprisingly,
while these jurisdictions allow a broad range of victim inpact
evi dence, none sanctions the sort of *275 conparative worth
argunents advanced in this proceeding. To place the matter in
perspective, the United States Sentencing CQuidelines contenplate a
mul titude of enhancenents and departures for factors such as the
knowi ng selection of a vulnerable victim US S. G § 3Al1.1, the
perpetrator's aggravating role in the offense, U S S. G § 3B1.1,
the abuse of a position of trust or use of a special skill in
commtting the offense, US S G § 3B1.3, the infliction of
significant physical or extreme psychological injury on the victim
USSG § 5K2.2, 5K2.3, the use of a weapon or dangerous
instrunentality in the comm ssion of the crine, U S S. G § 5K2.6
and the crinme's purpose of facilitating or concealing another
offense, U S S .G § 5K2.9. One can look in vain anong these
enhancenments and departures for any factor renotely resenbling the

relative worth of the victims and defendant's |ives. Such a
factor would hardly formthe basis of a two-|evel increase, nuch
| ess the inposition of a sentence of death. If we ignore Payne 's

condemation of the use of conparative human worth argunents, we
invite future abuses. As the trial judge exclained, this was "one

of the best argunents | have ever heard in ny life given in a
closing argunent ... in terns of the technique, ... delivery,
ef fecti veness." The argunent was so effective, however, precisely

because it was so inproperly prejudicial to Hunphries, and ignored
the bedrock prem se that "punishnent should be directly related to
the personal culpability of the crimnal defendant,” California v.
Brown, 479 U. S. 538, 545, 107 S.Ct. 837, 93 L.Ed.2d 934 (1987)
(O Connor, J., concurring).

A nunber of state courts have recogni zed the dangers of indul ging
argunents contrasting the human worth of a victimand a defendant.

See, e.g., State v. Koskovich, 168 N J. 448, 776 A 2d 144, 182
(2001) (holding that "the court's directive to jurors that they
bal ance the victims background agai nst that of defendant was akin
to asking the jury to conpare the worth of each person,”™ which is
"inherently prejudicial” and "m ght pronpt jurors to inpose the
death penalty arbitrarily"); State v. Muhammad, 145 N.J. 23, 678
A 2d 164, 179 (1996) ("Victiminpact testinony may not be used ...
as a neans of weighing the worth of the defendant agai nst the worth
of the victim"); State v. Storey, 901 S.W2d 886, 902 (M. 1995)
(en banc) (finding ineffective assistance of counsel because of the

failure to object to prosecutor's argunments: "Wose life is nore
inportant to you? Wose life has nore value? The Defendant's or
[the victims]?"). We recognize that our own review here is on

collateral attack. However, the fact that the State can point to



no court that has sustained an argunent |ike the instant one bears
on the question of whether the state court's adjudication was a
reasonable one in light of the controlling Suprene Court
precedents. The State can only point to two cases which purport to
reconcile Payne with conparative worth argunents. See State v.
Hasel den, 357 N.C. 1, 577 S.E.2d 594, 610 (2003) (upholding a
prosecutor's argunent that conpared the worth of the victim and

def endant) ; Jackson V. State, 33 S. W 3d 828, 843
(Tex. Crim App. 2000) (uphol di ng an argumnent encouragi ng the jury not
to inpose a life sentence, which conpared the defendant's

inportance to the victims). These two cases are distingui shable
i nasmuch as the conpari sons between the victins and defendants were
nowhere near as extensive or egregious as in this case, which
stands alone in its resort to the year-by-year chronology of two
lives for the sole purpose of drawing an invidious conparison
bet ween t hem

D

[2] Hunphries' counsel should have known that the State's
conparative worth *276 argunents were constitutionally infirmand
obj ected accordingly. Yet neither of Hunphries' two counsel
objected to the State's conparative worth argunents at trial. They
did | odge a general challenge to the admssibility of victiminpact
evi dence without prior notice, which they reserved for appeal. But
they were remarkably silent during the conparative worth argunents,
and admtted after trial that their failure to object constituted
i neffective assistance of counsel.

This court nust of course "indulge a strong presunption that
counsel's conduct falls within the wde range of reasonable
prof essi onal assistance." Truesdale v. More, 142 F.3d 749, 753-54
(4th Cir.1998). But the State's conparative worth argunents, which
were at once wthout precedent and at odds wth traditional
precepts of due process, should have struck those |earned in the
law | i ke a bucket of ice water. The failure of Hunphries' counse
to object to these argunents fell "below an objective standard of
reasonabl eness, " Strickland, 466 U. S. at 688, 104 S.C. 2052, and
was constitutionally deficient.

Mor eover, the State's conparative worth argunents were
sufficiently prejudicial that they rendered the sentencing
"fundanentally unfair."” Payne, 501 U. S. at 825, 111 S. C. 2597

These fornms of argunents represent the types of appeals to jurors
that the Suprene Court has |long condemmed in the death penalty
context. The Suprene Court "has gone to extraordi nary neasures to
ensure that the prisoner sentenced to be executed is afforded
process that will guarantee, as nmuch as is humanly possible, that
the sentence was not inposed out of whim passion, prejudice, or
m stake." Eddings v. lahoma, 455 U. S. 104, 118, 102 S.Ct. 869,
71 L.Ed.2d 1 (1982) (O Connor, J., concurring). And "[i]t is of
vital inportance to the defendant and to the comunity that any



decision to i npose the death sentence be, and appear to be, based
on reason rather than caprice or enotion." Gardner v. Florida, 430
U S 349, 358, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977) (plurality
opinion). Gven the force of the conparative worth argunents nade
by the State at the critical juncture of the prosecution's closing
argunment, we safely conclude that "there is a reasonable
probability that at |east one juror would have struck a different
bal ance,"” but for the constitutional error. Wggins v. Smth, 539
U S. 510, 123 S. . 2527, 2543, 156 L.Ed.2d 471 (2003).

Respecting, as we do, the strictures of the Anti-Terrorism and
Effective Death Penalty Act, 28 US C § 2254(d), we nust
nonet hel ess vacate the sentence. Qur hol ding, however, remains a
narrow one. W appreciate that closing argunents pack enotiona
punch. We recognize the undesirability of requiring counsel to
| odge frivolous or count erproductive objections and the
desirability of affording each side at a capital sentencing
proceeding the latitude of an uninterrupted close. W acknow edge
that the standards for the subm ssion of evidence in sentencing are
perm ssive, see State v. Gulledge, 326 S.C. 220, 487 S.E 2d 590,
594 (1997), and that nuch of the State's attenpt to underscore the
i npact of the loss of this exenplary citizen's life upon his famly
and friends was perm ssible under Payne v. Tennessee. And we
enphasi ze yet again that the failure to object here was not to
general, oblique, or inadvertent conparisons of victim and
def endant, which may be al nost inescapable in [ight of the Payne
deci si on. Rather the failure to object pertained to a year-by-
year, side-by-side chronology of two past lives with the sole
obj ective of conparing the worthiness and value of them It was
this explicit resort to notions of relative human worth unrel ated
to the crine at issue that traduced basic *277 standards of due
pr ocess. The failure of Hunphries' counsel to object to these
argunents fell below the Strickland threshold, clearly prejudiced
t he defendant, and conprom sed the jury's recomrendati on of death

| V.

Hunphries rai ses an additional claimwhich bears on his trial and
resentencing. He asserts that the State's failure to notify him of
the use of victiminpact evidence during sentencing violated his
right to a fair trial wunder the Due Process Cause of the
Fourteenth Anendnent. Hunphries also asserts that his counse
reasonably believed at the tinme of the trial that South Carolina
Code § 16-3-20(B) entitled Hunphries to receive advance witten
notice of aggravating factors that would be used at trial, which
inplicitly included victim inpact evidence. Hunphries' counse
claimthat they prepared for trial on the assunption that victim
i npact evidence was not going to play a role at any phase of the
proceeding. |If they had known that victiminpact evidence woul d be
used, they woul d have selected jurors differently, reconfigured an
expert wtness's testinony, and conducted a nore thorough
i nvestigation of the victims background.



[3] To begin with, Hunphries cannot raise a state lawissue in a
federal habeas petition, which exists for the purpose of redressing
unconstitu-tional detentions. See Lewis v. Jeffers, 497 U S. 764,
780, 110 S.Ct. 3092, 111 L.Ed.2d 606 (1990) ("[F]ederal habeas
corpus relief does not lie for errors of state law."). He seeks to
avoid this difficulty by contending that the South Carolina statute
at issue is really nothing nore than an expression of federal due
process principles. Even if we were to accept this contention

however, Hunphries' claimwould still fail.

[4] South Carolina Code § 16-3-20(B) provides that at the
sentencing phase of a capital trial, "[o]lnly such evidence in
aggravation as the State has informed the defendant in witing
before the trial is admssible.” The South Carolina Suprenme Court

on direct appeal noted that the statute lists certain aggravating
factors requiring notice. Victiminpact evidence is not |listed as
an aggravating factor and therefore presunptively does not require
noti ce. See State v. Hunphries, 325 S.C. 28, 479 S. E 2d 52, 55
(S. C. 1996).

Even if the statute did sonehow require notice of victiminpact
evi dence before trial, Hunphries received witten notice that the
State intended to introduce certain facts in evidence including
"all circunstances surrounding the comm ssion of these crines."
At the trial itself, the State listed the victiminpact w tnesses
on its witness lists, and the State asserted that it had clear
di scussions with the defense about presenting victim inpact
evi dence only during the sentencing phase of the trial.

The notice could certainly have been nore explicit concerning the
pl anned i ntroduction of victiminpact evidence, but the State was
not obligated under either the South Carolina statute or the Due
Process Clause to detail the victiminpact evidence with greater
specificity. As the South Carolina Suprene Court found: "Capita
defendants are as free as the State to gather information relating
to the characteristics of the nurder victim and, therefore,
generally have a fair and conplete opportunity to respond to the
State's factual allegations.” State v. Hunphries, 479 S.E. 2d at
55. Hunphries had the opportunity to gather and present
information to rebut the victiminpact evidence. The fact that he
hired a private investigator to explore the victims background
suggest s *278 that he did in fact avail hinself of this
opportunity.

Hunphries simlarly clains a due process violation because "t he
death sentence was inposed, at least in part, on the basis of
information which he had no opportunity to deny or explain.”
Gardner v. Florida, 430 U S 349, 362, 97 S.C. 1197, 51 L.Ed.2d
393 (1977). He asserts this occurred because he allegedly did not
recei ve proper notice concerning the introduction of victiminpact
evi dence and, therefore, could not adequately prepare his defense



in advance. This claimfails for many of the sanme reasons as the
prior one. Hunphri es knew or reasonably should have known that
victim inpact evidence would be used by the State during the
sentenci ng proceedi ngs. He thus had anple opportunity to
i nvestigate and rebut that evidence. As the district court found,
there is no lawthat clearly requires tinely, specific, and express
notice of victiminpact testinony, and Hunphries can point to no
pertinent federal authority to substantiate his claim The South
Carolina Suprenme Court thus reasonably interpreted federal law to
find that the adm ssion of victiminpact evidence did not violate
his right to a fair trial under the Due Process C ause of the
Fourteenth Amendnent.

V.

Capital trials in our federal system nust remain largely the
province of the states. And victiminpact evidence has many good
and legitimte uses, anong them awakening juries to the tragic tol
of serious crine. But the conparison here was an abuse of this
powerful prosecutorial tool, an abuse which no reasonabl e attorney
woul d sit and greet with silence. It should not need saying that
in our country capital sentences do not rest on the scales of
relative human worth

We affirm petitioner's convictions. W vacate his sentence of
death, and remand with directions that the wit issue solely for
pur - poses of resentencing.

AFFI RVED | N PART; VACATED AND REMANDED | N PART

HAM LTON, Senior Grcuit Judge, concurring in part and dissenting
in part:

| agree with the court that the state's failure to notify Shawn
Paul Hunphries (Hunphries) of its intended use of victinminpact
evi dence during the sentencing phase of the trial did not violate
Hunmphries's right to a fair trial under the Due Process C ause of
the Fourteenth Arendnent. | also agree with the court's concl usion
t hat Hunphries's sentence was not inposed, at least in part, on the
basis of information he had no opportunity to deny or explain in
violation of Gardner v. Florida, 430 U S. 349, 97 S.C. 1197, 51
L. Ed. 2d 393 (1977). Accordingly, | concur in Part IV of the
court's opinion. However, because | cannot agree wth the
majority's conclusion that the South Carolina Suprene Court
unreasonably applied Payne v. Tennessee, 501 U S. 808, 111 S. C
2597, 115 L.Ed.2d 720 (1991), in rejecting Hunphries's claimthat
he received constitutionally ineffective assistance of counsel when
his counsel failed to object to a portion of the solicitor's
closing argunent, | respectfully dissent from the majority's
decision granting the wit of habeas corpus solely for the purpose
of resentenci ng Hunphri es.



Before | begin ny analysis, it is helpful to set forth the
background facts surrounding the Payne issue. During the
sentenci ng phase of the trial, the solicitor proffered, and the
state trial court admtted, all of the evidence that was admtted
during the guilt phase of the trial. Following *279 the court's
adm ssion of this evidence, the solicitor called two witnesses from
Dickie Smth's famly, his brother Randy Smth and his w fe Pat
Smth. These witnesses testified about Dickie Smth's chil dhood,
upbringing, work ethic, generosity, and close relationship with his
young daught er Ashl ey.

Randy Smth testified that he and Dckie Smth grew up in a poor
famly and they did not have hot water. VWen Dickie Smth was
ni ne-years old, his father died. After his father's death, Smth
and the other famly nenbers began working to support the famly.
Randy Smth testified that when Dickie Smth was in the ninth
grade, he took a job as a neat cutter at Bi-Lo after school

working until 10:00 or 11:00 p.m at night. |In the tenth grade,
Dickie Smth acquired a full-time job working second shift in a
textile mll while continuing to attend school. Randy Smth

testified everyone in the community liked Dickie Smth and he was a
good person.

During her testinony, Pat Smth described Dickie Smth as
anbi tious, hardworking, and generous. For instance, after
recei ving one technical degree and becom ng a supervisor, Dickie
Smth went back to school to get his residential hone builder's
|icense and began building houses in 1986. Ashl ey was born in
1988. Pat Smth described Dickie Smth and Ashley's rel ati onship
as very close and testified that Ashley was having a hard tine
since her father was killed and was receiving counseling.

Follow ng this testinony, the state noved to admt a phot ograph
of the crinme scene and docunentary evidence denonstrating that
Hunphri es was adjudi cated as delinquent in 1985 for two breaking
and enterings, convicted in 1989 in Anderson County, South Carolina
of burglary and |arceny, and convicted of larceny in Alabama in
1990.

In ternms of making a case in mtigation, Hunphries's strategy was
four-fold. First, he sought to establish that there was no intent
to kill by denonstrating that: (1) he pulled the trigger after he
pani cked in reaction to Dickie Smth's attenpt to reach under the

counter; (2) he did not kill Donna Brashier who was also in the
store during the shooting; (3) he drove off wthout Eddie
Bl ackwel | ; and (4) he voluntarily confessed to the killing. Next,

Hunphri es sought to denonstrate that he was a nonvi ol ent person who
had no significant history of engaging in violent acts. He also
sought to show that he was a young man who had an extensive history
of enotional, physical, and substance abuse. Finally, Hunphries



sought to show that he was a trust-worthy, respectful, and pl easant
per son.

I n support of this strategy, Hunphries called thirteen w tnesses.
The first witness was Al bert Hunphries, Hunphries's paternal
grandfather. He testified that Hunphries and his brother, R chard
Hunphries, lived with himand Hunphries's grandnother fromthe tine
Hunphries was three-years old until Hunphries was twel ve-years ol d.
Al bert Hunphries testified that he and his wife were heavy
drinkers and that his wife grew marijuana in their backyard.
Al bert Humphries described his son, Hunphries's father, as
unpredi ctably violent, noting that he had been to prison several
times. Albert Hunphries testified that his son had cut himon the
arm with a knife and had kicked Hunphries's grandnother in the
face, knocking her false teeth out.

Patricia Goode, Humphries's aunt, testified that Hunphries's
father had said on numerous occasions that he never |loved his
children and that the children should have been abort ed.

*280 Hunphries's nother, Carla Scott (Scott), testified that, after she
| eft Hunphries's father, she becane pregnant with Hunphries as a
result of his father raping her at knife point. She stated that
she eventually left the children wth their paternal grandparents
and married several nore nen. She reunited with the children only
after she married soneone who would allow the children to live with
her. Scott al so discussed Hunphries's crimnal record. According
to Scott, Hunphries was arrested in 1984 for two counts of breaking
and entering and was placed on probation. Thereafter, he was given
nore probation after he was suspended from school for fighting
several tinmes. After Hunphries's second probation revocation when
he was fifteen years old, he was sent to a state facility in
Colunbia for thirty days and was placed on probation again.
Hunphries was arrested in January 1989 for breaking into a church,
apparently looking for food because he had been living on the
street for a week. Hunphries pled guilty to that charge and was
pl aced on probation. In 1990, Hunphries was charged in Al abama
wth stealing an autonobile. As a result of that charge, Hunphries
was sentenced to two years' inprisonnent followed by four years of
pr obati on.

Debbi e Hunphri es, Hunphries's stepnother, testified that
Hunphries's father used a conbi nati on of al cohol, drugs, and paint
funmes every day and had shared those substances with Hunphries from
1983 to 1992. Richard Hunphries, Hunphries's brother, testified
regarding the circunstances in which he and Hunphries grew up,
i ncl udi ng: (1) their father's violence toward his own parents;
(2) the lack of hot water and sonetines running water; (3) the
| ack of food, and (4) the trips taken to the dunpsters to find
school clothes. (FN1)

Preston Taylor testified that, when he was enployed by the



Departnent of Youth Services, he had nunerous contacts wth
Hunphries, who was thirteen at the tine. According to Preston
Tayl or, Hunphries was a pleasant, respectful, cooperative, and
nonvi ol ent boy.

Mary Shults (Shults), an expert wtness with a degree in
sociology and a nmaster's degree in social work, testified regarding
Hunphries's social history. She related that Hunphries had been
rem nded throughout his life that he was a product of rape. Shults
stated that Hunphries's father was incredibly violent, would kick
people in the face, cut people, and would refer to hinself as
Satan. |In addition, Shults testified Hunphries's father introduced
Hunmphri es to drugs and al cohol sonetine between the ages of six and
ten.

Hunphries's case in mtigation was closed with the testinony of
three witness, two famly friends (Tammy Conpton and David Shaw)
and his step-sister, Jame Scott. Tanmy Conpton testified she
trusted Hunphries enough to | eave her children with himand David
Shaw testified Hunphries was a good, nonviolent person. Jam e
Scott testified she |oved her step-brother a |lot and wanted to see
the jury return a life sentence.

Before the state trial ~court gave the jury 1its fina
instructions, the solicitor and counsel for Hunphries gave their
cl osi ng argunents. In his closing argunent, the solicitor broke
hi s argunment down into four parts, commenting to the jury that

[y]ou l ook at four things in deciding the issue of punishnent.
You | ook at the aggravation. |[Is it an aggravated nurder? *281

You | ook at the character of the Defendant. You |ook at any
mtigation, statutory mtigation or other mtigation they've
presented to you. And the last thing you look at is the victim
hi s uni queness. Wat harmto the comunity and to the victimand
to the famly did this Defendant cause? Those are the four
t hi ngs you | ook at.

The solicitor then turned his attention to the evidence in
aggravation. The solicitor argued that the evidence in this case
clearly established the statutory aggravating circunstance relied
upon by the state, that the nurder was commtted during the
comm ssion of a robbery while Hunphries was arnmed with a deadly
weapon. Then, the solicitor turned to Hunphries's character and
summari zed Hunphries's checkered past in great detail, stating:

He's been in trouble since he was 13 years old. Wen he was 13
years old, he commtted two breaking and enterings, and he was
gi ven probation. He was given a chance by the Famly Court judge
at age 13.

He m ssed school. He got in fights at school. He got suspended at
school. He ran away. And so they brought himback in at age 14 on



a probation revocation, and he was given yet another chance,
stricter conditions. And again, he skipped school. He ran away.
He was disruptive in school. He got suspended.

So at age 15 he's brought back in for another probation revocation.

And this time the Famly Court Judge said, "You know, enough is
enough. We're going to send you down to Colunbia. W're going to
send you down there [to] see if we can't figure out what nmakes you
tick."

And they do all kind[s] of psychological reports and things that
"1l talk about in just a nonment. And he cones back, and at age 16
is an habitual truant, and he basically drops out of school, and at
age 17 he burglarizes the church and steals fromthe church, and
he's gi ven probation.

And at age 18 he goes to Al abama, and he's convicted of |arceny
down there, and he's sent to jail for two years. And he gets out
when he's age 20, and at 21 he fails to report. They issue a
warrant for him He's still on probation. And at age 22 he
commts a nurder and attenpted arned robbery.

The solicitor then addressed the evidence in mtigation presented
by Hunmphries. The solicitor argued to the jury that there was a
conplete lack of mtigating evidence, arguing that Hunphries had a
significant history of prior crimmnal convictions for crinmes of
violence and that his relatively young age (twenty-two), nenta
capacity, and occasional drug and al cohol use were of no nonent.

Finally, the solicitor turned to Dickie Smth's uni queness as an
individual. 1In this regard, the solicitor stated:

Dickie Smth was born in 1950, fourth son, fifth child of a
fellow naned Alton Smth and a sweet lady nanmed Lottie Mae
Darnell Smth. They grew up poor. They didn't have hot water.
They had a spigot comng in and a tub next to the stove, and they
had a few acres of cotton

Dickie Smth is as nmuch about this case as Shawn Paul Hunphri es.
When Alton Smth di ed when D ckie was nine, he pulled hinself up by
his bootstraps and he started contributing to the famly. He got
all kinds of odd jobs picking cotton at a penny a pound, hunting
rabbits, skinning them dressing them out, selling them for 50
cents.

When he's 14 years old, he gets a job in Geenville at the Bi-Lo in
t he Meat *282 Departnent working after school. He's gone to
school all day. From after school til about 10:00 or 10:30 at
ni ght working at Bi-Lo, saving his noney, buying a car for the
famly.

Wien he's in tenth grade, he goes down to Boenett's and he gets a



full-time job, second shift. He's going to school all day, and
he's working until mdnight, contributing. Lottie Mae Darnel
Smth wth eight kids, got them all out of high school, all at
| east a tech degree, sone of them through coll ege.

When Dickie Smth finished high school, he went to work for Union
Car bi de, then Kenet, but he didn't stop there. He kept inproving
hi nsel f. He went to Tech, he got an engineering degree, and he
becane a supervisor, and then he went back to Tech because he
deci ded he wanted to build houses, and he got his--another degree
at Tech, and he got his builder's |icense.

And in 1984 he nmet Pat, and they fell in love, and they got
married. That's the sanme year Shawn Paul Hunphries commtted two
house break-ins at age 13. In 1986 Dickie nmakes a pretty drastic

nove. He decides he's going to quit Kenmet and go build houses
full -time, and he goes out, and he starts building homes in the
comunity he had grown up in. That's the sane year Shawn Pau
Hunphries is up for his second probation violation and sent down to
Col unbi a.

Then in 1988, July the 4th, they have a little baby girl naned

Ashl ey. You know, the Defense brought in a 12 vyear old
st epdaughter--stepsister, said, "Please don't put Shawn Pau
Hunphries in the electric chair." l|"'msorry | did not feel it was

appropriate to bring in a six year old girl Ashley and parade her
in front of you.

In 1988 Ashley is born. That's the sanme year Shawn Paul Hunphries
went to jail for two years. And in the spring of 1992, | believe,
Dickie Smth opens the doors to the MaxSaver, building a business
down in that community.

You have the right to | ook at the uniqueness of the individual. |
woul d submt to you that Dickie Smth, by everybody's description
to you was a unique individual. He grew up in that southern part
of Greenville County below Sinpsonville that was mainly farm ng
cotton, agriculture area.

And he grew up watching it change to industrial. And he first went
to work for one of the industries at Union Carbide, and then he
deci ded he was going to be part of that change, and he started
bui | di ng houses down there and buil ding a busi ness down there.

After finishing the portion of his closing argunment concerning
Dickie Smth's wuniqueness, the solicitor then concluded his
argunment by arguing the followng to the jury:

Who is the victim here, Shawn Paul Hunphries or is it D ckie
Sm t h? Wo is the victin? Is it this guy over here or is it
Donna, Donna Brashier, who's got to hear that gunshot every day
of her life and who's got to see Dickie Smth |aying on the floor



every day of her life?

Wo is the victin? Is it this Defendant or is it this lady right
here, his nomma, or his wife, or Ashley, who the only way she can
see her daddy is to go visit his grave on Sunday after church?

There are a ot of reasons for punishnment. Rehabilitation is one
reason, and rehabilitation is a proper goal in some circunstances,
but you' ve got to decide about whether this Defendant, who at 13
is breaking the law, at 14 is breaking the law, at 15 is breaking

the law, at 17 is going--is breaking the law, at 18 is *283
breaking the law and going to jail, who' s been given every chance
that the system offers. You decide if wyou're going to
rehabilitate him
What are sone other reasons for punishnment? Retribution is a
reason for punishnent. That may not sound good, may not sound

right, but, in fact, it is part of punishnment, because retribution
is our community saying you have done sonething wong and we're
going to punish you...

Wen you look at a case like this, when you look at the
aggravation, when you look at the total lack of mtigation, I would
subm t, when you | ook at the character of this Defendant, and when
you look at Dickie Smth, how profane when you |look at all the
ci rcunstances of this crine and of this Defendant, how profane to
give this man a gift of life under these circunstances...

What puni shnent do you reconmend when a man is defending his co-
wor ker, he's defending his store, he's defending what he has built,
and he's ducking behind the counter, and sonebody takes a nine
mllimeter and executes hinf What puni shnent do you recomrend?
What puni shnent do you recommend when you' ve got a character |ike
that? Wat puni shnent do you recomrend when sonebody |ike D ckie
Smth is taken fromus?

| f not now, then when? If not in a case that's as aggravated as
this, then when do you do it? The defense may say, "Wll, you can
think of all kinds of aggravating cases." You can think of this

and you can think of that. You |look at the circunstances of this
case.

If not in a case as aggravating as this, if not in a case with
absolutely no mtigation like this, if not in a case with a
character like this, if not in a case when sonebody |ike Dickie
Smth is taken, then when are you going to do it? It's not
supposed to be easy. |It's never been easy. It won't be easy in
the future.

Shawn Paul Hunphries cones into this courtroom asking you for
mercy. Shawn Paul Hunphries cones in here and asks you for nercy,
and | ask you what nercy did he give? Shawn Paul Hunphries cones



in here and asks you for nercy, and he gave none. Shawn Paul
Hunphries cones in here and asks you for life, and he gave death.
Is that fair? s that justice? That's what you're here for is
justice. It's up to you

In his closing argunment, counsel for Hunphries argued that the
death penalty was unwarranted for several reasons. First, counse
for Hunphries enphasi zed that there was no evidence of an intent to
kill because Hunphries: (1) pulled the trigger after he pani cked
inreaction to Dickie Smth's attenpt to reach under the counter
(2) did not kill Donna Brashier; (3) drove off w thout Bl ackwell;

and (4) voluntarily confessed to the killing. Counsel also argued
that Hunphries was a nonviolent person who had no significant
hi story of engaging in violent acts. Counsel argued that Hunphries
was a young man who had an extensive history of enotional,
physi cal, and substance abuse. Finally, counsel argued that
Hunphries was a trustworthy, respectful, and pleasant person.

Followng the state trial court's instructions and the jury's
del i berations, the jury recommended a sentence of death. At the
post-trial notions hearing, Hunphries's counsel objected to the
solicitor's use of conparisons between Dickie Smth and Hunphries
during his clos-ing argunent, and the state trial court overruled
t he objecti on.

On state habeas, Hunphries clainmed that his trial counsel were
constitutionally *284 ineffective for failing to object to the
solicitor's closing argunment, which he clainmed was inappropriate
and prejudicial under Payne. The state habeas court rejected this
cl ai m because, in the court's view, there was no reference to the
conparative worth of Dickie Smth and Hunphries. The court further
noted that Payne actually encourages the prosecution to conment on
evi dence on record about the life of the victimand about the life
of the defendant. Because there was no show ng the argunent was
i nproper, the court concluded that counsel for Hunphries could not
be deened ineffective for failing to object to the solicitor's

closing argunent. Hunphries appeal ed the denial of state habeas
relief to the South Carolina Suprenme Court, and that court denied
relief, concl udi ng t hat Hunphries's counsel was not

constitutionally ineffective for failing to object to the
solicitor's closing argunent because the solicitor's argunment was
not i nproper under Payne and did not render the sentencing phase of
Hunphries's trial fundanentally unfair

Qur standard for collateral review of a state court's deci sion on
the merits under 28 U S.C. § 2254(d) is well-settled. A federa
court may not grant a wit of habeas corpus unless the state
court's adjudication of the claim"resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene Court of the



United States." 28 U S.C § 2254(d)(1). The phrase "clearly

established Federal law," id., "refers to the hol dings, as opposed
to the dicta, of the [Suprene] Court's decisions as of the tine of
the relevant state-court decision.” Boot h-El v. Nuth, 288 F.3d

571, 575 (4th Cr.) (internal quotation marks omtted), cert.
denied, 537 U S. 959, 123 S.C. 384, 154 L.Ed.2d 311 (2002).
Further, a state court's decision is "contrary to" clearly
established federal law, as determned by the Suprene Court,
either: (1) "if the state court applies a rule that contradicts
the governing law set forth in [Suprenme Court] cases,"” or (2) "if
the state court confronts a set of facts that are materially
i ndi stinguishable from a decision of [the Suprene] Court and
nevertheless arrives at a result different from [ Supreme Court]
precedent.” WIllianms v. Taylor, 529 U S. 362, 405-06, 120 S. C
1495, 146 L.Ed.2d 389 (2000). Finally, "[u]nder the 'unreasonable
application' clause, a federal habeas court may grant the wit if
the state court identifies the correct governing |legal principle
from|[the Suprene] Court's decisions but unreasonably applies that
principle to the facts of the prisoner's case." 1d. at 413, 120
S.C. 1495. Notably, an "unreasonabl e application of federal |aw
is different froman incorrect application of federal |aw " because
an incorrect application of federal lawis not, in all instances,
obj ectively unreasonable. 1d. at 410, 120 S.Ct. 1495.

The principal question before this court is whether the South
Carolina Suprenme Court unreasonably applied Payne to the facts of
this case. To properly analyze this question, we nust take a cl ose
| ook at the Suprene Court's precedent concerning victiminpact
evi dence.

In Booth v. Maryland, 482 U. S. 496, 107 S.C. 2529, 96 L.Ed.2d
440 (1987), the Suprene Court held that the Ei ghth Amendnent
prohibits a state from allowing a capital sentencing jury to
consi der victiminpact evidence. Booth involved the brutal nurders
of an elderly couple, Irvin and Rose Bronstein. 1d. at 497, 107
S.C. 2529. During the sentencing phase of the trial, the
prosecutor read a victiminpact *285 statenent that was conpiled
by a probation officer on the basis of her interviews with the
Bronsteins' surviving famly nenbers. 1d. at 498-500, 107 S. C
2529. The victiminpact statenent included all three forns of
vi cti minpact evi dence: accounts of the enotional and
psychol ogi cal inpact of the crime on the famly, descriptions of
the Bronsteins' personal characteristics, and the victins' famly
menbers' opinions and characterizations of the crimes and the
defendant. Id. at 499-500, 107 S.Ct. 2529.

In Booth, the Court held that all three forns of victiminpact
evidence are irrelevant to a determ nation of whether to inpose a
death sentence, and that their adm ssion thus risks arbitrary and
capricious inposition of the death penalty. ld. at 502-03, 107



S.Ct. 2529. The Court noted that, because victiminpact evidence
i ncl udes facts about which the defendant was unaware at the tinme of
the nurder, it is unrelated to the defendant's culpability. 1d. at
505, 107 S. . 2529. The Court further noted that admtting
victiminpact evidence would yield arbitrary results because
victiminpact evidence would lead juries to inperm ssibly base
their decision on their evaluation of the relative worth of the
victim and because the capital sentencing decision would partially
depend upon the degree to which the victims famly nenbers--if the
victim |l eaves any behind--are able to articulate their loss. |Id.
at 505-06, 107 S. . 2529. Moreover, the Court stated that victim
i npact evidence inproperly shifts the jury's focus from the
defendant to the victim and, thus, yields death sentences based on
enotion rather than reason. |[|d. at 507-08, 107 S.C. 2529.

In South Carolina v. Gathers, 490 U.S. 805, 109 S.C. 2207, 104
L. Ed. 2d 876 (1989), the Suprene Court extended Booth to cover a
prosecutor's comment s on t he mur der victims per sonal
characteristics. 1d. at 811-12, 109 S.C. 2207. In that case, in
an attenpt to enable the jury to nore fully conprehend the human
|l oss involved in the nurder of a nentally unstable honel ess nman,
t he prosecutor made various references in his closing argunent at
t he sentenci ng phase about the victims personality and character
including inferring from the victims possession of religious
articles and a voter registration card that the victimwas a man of
faith who cared about his community, reading a prayer witten by
the victimthat was found at the nurder scene, and noting that the
victim had nental problens. Id. at 808-10, 109 S.C. 2207. The
Court f ound t hat t he prosecutor's statenents wer e
"indi stinguishable in any relevant respect from that in Booth "
and, thus, likewi se violative of the E ghth Arendnent. 1d. at 811
109 S. . 2207. According to the Court, while victiminpact
evi dence relevant to the circunstances of the crinme is adm ssible,
the prosecutor's statenments went far beyond those facts. 1d. at
811-12, 109 S. . 2207.

I n Payne, the Court overrul ed both Booth and Gat hers. The Payne
case involved a brutal attack of a nother and her two small
children that left the nother and one of her children dead. Payne,
501 U. S. at 812-13, 111 S.&. 2597. At the sentencing phase of the
trial, the prosecutor presented the testinony of the children's
grandnot her, who testified about the effect of the crinmes on the
now or phaned child. 1d. at 814-15, 111 S Q. 2597. Additionally,
t he prosecutor conmented extensively on the inpact of the nmurders

on the orphaned child and said that the child will "want to know
what type of justice was done" when he is older. 1d. at 815, 111
S. . 2597.

In the Payne decision, the Court observed that "a State may
properly conclude that for the jury to assess neaningfully the
defendant's noral culpability and *286 blanmeworthiness, it should
have before it at the sentencing phase evidence of the specific



harm caused by the defendant."” ld. at 825, 111 S. C. 2597.
Furthernore, the Court observed that Booth "unfairly weighted the
scales in a capital trial; while virtually nolimts are placed on
the relevant mtigating evidence a capital defendant may introduce
concerning his own circunstances, the State is barred fromeither
offering "a glinpse of the life' which a defendant 'chose to
extinguish," " id. at 822, 111 S . C. 2597 (quoting MIIls wv.
Maryl and, 486 U.S. 367, 397, 108 S. . 1860, 100 L.Ed.2d 384 (1988)
(Rehnquist, C J., dissenting)), or "denonstrating the loss to the
victims famly and to society which has resulted from the
defendant's homcide." |d. Consequently, the Court concluded that,
"if the State chooses to permt the adm ssion of victiminpact
evi dence and prosecutorial argunment on that subject, the Eighth
Amendnent erects no per se bar." 1d. at 827, 108 S.C. 1860. O
note, the Payne Court did not alter Booth 's holding that admtting
evidence of the victinms' opinions of the crinme and of the
appropriate sentence for the defendant violates the Eighth
Amendnent ; rather Payne only allows evidence of the victins
personal characteristics and the harminflicted upon the victims
famly and community. 1d. at 829 n. 2, 111 S.C. 2597. The Court
in Payne noted that there was "no reason” to treat victiminpact
evidence "differently than other relevant evidence," id. at 827,
111 S.Ct. 2597, but cautioned that, "[i]n the event that evidence
is introduced that is so unduly prejudicial that it renders the
trial fundanentally wunfair, the Due Process Cause of the
Fourteenth Anendnent provides a nechanismfor relief.” 1d. at 825.

Y

In its decision on state habeas, the South Carolina Suprene Court
first held that Payne only prohibited conparisons between the
victim and other nenbers (victins) of the community. Hunphries,
570 S. E. 2d at 167-68. Because no such victimto-victimconparison
was made in the case, the South Carolina Suprenme Court held that
Payne did not ipso facto prohibit the solicitor's closing argunent.

Id. Because Payne did not specifically prohibit victimto-
def endant conparisons, the South Carolina Suprenme Court went on to
address the question of whether the solicitor's coments rendered
Hunphri es's sentencing proceedi ng fundanentally unfair. The court
hel d:

In our opinion, the solicitor's closing argunent did not render
sentencing fundanentally wunfair as they did not prejudice
Petitioner. The solicitor's comments were based on evidence
already in the record. Smth's wife and brother testified during
the penalty phase regarding each of the facts about Smth's life
upon which the solicitor conmented. Petitioner presented the
testinmony of thirteen wtnesses in mtigation during the
sent enci ng phase who attested to Petitioner's at-risk chil dhood
and subsequent crimnal acts as a juvenile and young adult,
providing all the evidence of Petitioner's character discussed by
the solicitor in his closing.



Through the testinony of Petitioner and Smith's famly nenbers,
both the simlarities (the childhood poverty and adversity) and
the differences (the manner in which Petitioner and Smth dealt
with their circunstances) were readily apparent to the jurors,
before the solicitor's closing argument. As permtted by Payne,
the State offered evidence of Smth's "uniqueness" as an
i ndi vi dual by describing the successful ways in which Smth dealt
with adversity in his life. Li kew se, Petitioner introduced
evi dence of his own "uni queness" through the testinony *287

of thirteen wtnesses (conpared to Smth's two wtnesses)

regarding his own difficult childhood and background, thereby
inviting a conparison between Petitioner and Smth's respective
characters even before the solicitor gave his closing remarks. As
such, we do not believe the solicitor's coments were so
prej udi ci al (1f prejudicial at all) that they rendered
Petitioner's death sentence fundanentally unfair under the Due
Process C ause.

Hunmphries, 570 S.E.2d at 167-68.
Y

Turning to the question of whether the South Carolina Suprene
Court wunreasonably applied clearly established federal |aw as
determ ned by the United States Suprene Court, initially it should
be noted that the Court in Payne did not set the paraneters of what
type of victiminpact evidence would render a trial fundanentally
unfair under the Due Process C ause of the Fourteenth Anmendnent.
As noted earlier, the Payne Court did observe that courts shoul d
handl e the adm ssion of victiminpact evidence just |ike any other
rel evant evidence. 501 U S at 827, 111 S . &. 2597. However, the
only inkling in Payne on the Iimtations inposed on the adm ssion
of victiminpact evidence is the Court's citation to Darden v.
Wai nwight, 477 U S. 168, 106 S.Ct. 2464, 91 L.Ed.2d 144 (1986).
Payne, 501 U. S. at 825, 111 S. . 2597.

In Darden, the Court addressed prosecutorial msconduct at the
guilt phase of a capital nurder trial. I n addressing Darden's
argunent that his trial and resulting conviction were fundanmental |y
unfair because of the prosecutor's inproper argunent, the Court
characterized the inquiry as whether the inproper comments were so
unfair as to nake the conviction a denial of due process. Darden
477 U.S. at 181, 106 S.Ct. 2464. The Darden Court based its due
process standard on Donnelly v. DeChristoforo, 416 U. S. 637, 94
S.Ct. 1868, 40 L.Ed.2d 431 (1974), another prosecutorial m sconduct
case. In considering DeChristoforo's claimthat his first degree
mur der conviction violated his due process rights, the Court stated
that the due process anal ysis properly addresses nore than just the
guestionabl e prosecutorial conduct itself. Id. at 639, 94 S. C
1868. Instead, a court naking a due process inquiry nust consider
the chal l enged conduct in relation to the proceeding as a whol e.



Id. The analysis of a due process claim premsed on unfair
prosecutorial conduct may thus depend upon numerous factors, which
include the nature of the prosecutorial msconduct, Darden, 477
U S at 181-82, 106 S.C. 2464, the extent of the inproper conduct,
DeChristoforo, 416 U.S. at 645, 94 S. C. 1868, the issuance of
curative instructions fromthe court, Darden, 477 U S at 182, 106
S.Ct. 2464, any defense conduct inviting the inproper prosecutorial
response, id., and the weight of the evidence. 1d.; see also Boyd
v. French, 147 F.3d 319, 329 (4th G r.1998) (holding that a
prosecutorial m sconduct determ nation requires the court to | ook
at the nature of the comments, the nature and quantum of the
evi dence before the jury, the argunents of opposing counsel, the
court's charge, and whether the errors were isolated or repeated).

Based on this precedent, it is evident that both Darden and
DeChristoforo apply to cases in which the defendant or petitioner
alleges that the admssion of victiminpact evidence or
prosecutorial comrent on victiminpact evidence violated his rights
under the Due Process C ause of the Fourteenth Amendnent.

Under this approach, Hunphries's initial hurdle is to denonstrate
that the solicitor's year-by-year chronol ogy comments were *288
inproper. (FN2) In this regard, the majority does not posit that
any one of the solicitor's comments, standing al one, was i nproper
or factually inaccurate. Rather, according to the mgjority, the
year - by-year chronology comments, col l ectively, created an
i nperm ssible situation in which the solicitor asked for a sentence
of death based solely on the relative worth of the |ives of D ckie
Smth and Hunphri es.

The fatal flaw in the majority's analysis is that a victimto-
def endant conparative worth argunent is not prohibited by Suprene
Court precedent, let alone "clearly established" precedent. For
good reason, in fact, even the mgjority today recognizes that
victi mto-defendant conparisons are "inescapable in light of the
Payne decision.” Ante at 277.

One of the reasons proffered by the Suprenme Court supporting its
decision in Payne was that the states have a legitimate interest in
i ntroducing evidence of a victims personal characteristics and
evi dence of the harmcaused to the victinms famly and society by
the defendant's actions to counteract the mtigating evidence
presented by a defendant. 501 U.S. at 825, 111 S. . 2597.
Whet her the victiminpact evidence counteracts the defendant's
mtigating evidence is a question, asking the jury to nake a
conpari son between the victiminpact evidence and the defendant's
mtigating evidence. 1In this case, in determning the appropriate
sentence, the jury was asked to consider Dickie Smth's persona
characteristics, the harm caused to his famly and society by
Hunphries's actions, and Hunphries's mtigating evidence, which
i ncl uded evidence of Hunphries's personal characteristics, both
good and bad. Thus, the solicitor's year-by-year chronol ogy
coments were within the boundaries of a question the jury was



required to consider--the bl aneworthi ness of Hunphri es.

O course, allowing the introduction of victiminpact evidence
does not, and should not, open the door to evidence/argunent
ultimately allowng the jury to make a conparative inquiry between
the victim and other victinms in society, as the Court in Payne
apparently recognized. 1d. at 827, 111 S.C. 2597. A victimto-
victim conparison is certainly nore pernicious than a victimto-
def endant conpari son because, not only does it invite a conmentary
on col l ateral evidence not properly before the jury (the worthiness
of other nmenbers (victins) of society), it does not counteract the
defendant's mtigating evidence, which was one of the main goals of
Payne.

Put sinmply, clearly established Suprene Court precedent does not
prohi bit victimto-defendant conparisons; they are inevitable in
any capital case in which the jury is asked to assess the
persuasive force of the defendant's mtigating evidence and the
victiminpact evidence. A consequence of Payne is that a defendant
can be put to death for the nurder of a person nore "unique" than
anot her, even though the defendant is, in fact, unaware of the
victim s uni queness. This does give sone pause for concern, as
does the notion that, under Payne, a sentence of death can turn on
the severity of the harmcaused to the victims famly and society,
even though the defendant did not know the victimor the victims
famly. However, these are inevitable consequences of the Payne
framework; a framework that we, as judges of an inferior court,
are without |liberty to change.

*289 Because Hunphries cannot show that the solicitor's comments were
i nproper, ny analysis could end right here. However, even if we
need to get to the issue of prejudice, it is evident that Hunphries
was not prejudiced by the solicitor's year-by-year chronol ogy.

In its opinion, the majority posits that, "[g]iven the force" of
the solicitor's year-by-year chronology, it is safe to conclude
that at least one juror would have struck a different bal ance
between |ife and death. Ante at 276. For this reason, the
maj ority concludes, Hunphries was prejudiced by the solicitor's
year - by-year chronol ogy.

In ny view, the majority's prejudice analysis is flawed in
several respects. First, the record in this case sinply belies the
court's claimthat the solicitor's year-by-year chronol ogy was the
centerpiece of the solicitor's argunent. It was not. As set forth
above, the solicitor's year-by-year chronol ogy essentially was the
manner in which the solicitor chose to present to the jury the
argunent that Dickie Smth was a unique individual. Wthin that
year - by-year chronology, the solicitor referenced Hunphries four
times, telling the jury that: (1) "Dickie Smth is as nuch about
this case as ... Hunphries"; (2) Hunphries "commtted two house
break-ins at age 13"; (3) in 1986 Hunphries violated the terns of



his probation and was "sent down to Col unbia"”; and (4) in 1988
Hunphries went to prison for tw years. The bulk of the
solicitor's argunment was not, as the mgjority would have us
bel i eve, that Hunphries should die because his life was worth | ess
than Dickie Smth's. I ndeed, the mmjority recognizes that the
solicitor did not use the words "conparative worth" or "value" in
hi s year-by-year chronology. Ante at 270. Rather, the bulk of the
solicitor's argunent was devoted to the evidence in aggravation,
Hunphries's lack of character, the absence of mtigating evidence
in the case, and an explanation how these facts, along with the
victi minpact evidence, warranted the inposition of a sentence of
deat h.

To be sure, the portion of the solicitor's argunent dealing with
Dickie Smth's unique personal characteristics is contained in |ess
t han four pages of an approximately twenty-ei ght page transcript of
the solicitor's closing argunent, and, during this segnent of the
solicitor's closing argunment, Hunphries is nentioned just four
times. Further, after the solicitor made his final reference to
Hunphries in his year-by-year chronology by telling the jury that
in 1988 Hunphries "went to jail for two years," the solicitor
foll owed two sentences later with the remnder to the jury that it

had "the right to | ook at the uni queness of the individual." The
solicitor then added that "D ckie Smth, by everybody's description
to you was a unique individual." Moreover, the solicitor

essentially concluded his argunent by asking the jury to inpose a
sentence of death because: (1) the evidence in aggravation was

over whel m ng; (2) there was a conplete lack of mtigating
evidence; (3) Hunphries's character was poor; and (4) "sonebody
like Dickie Smth [was] taken." The solicitor's closing argunent,

as outlined above, sinply did not invite the jury to return a
sentence based on the relative worth of the lives of Dickie Smth
and Hunphries. Rather, the solicitor invited the jury to consider
all of the evidence in the record in reaching its verdict. That
being the case, it is difficult to see howthe solicitor's year-by-
year chronol ogy prejudi ced Hunphri es.

Second, the solicitor's comments that the majority finds so
obj ecti onabl e were based upon facts established during the trial
and were aspects of the trial which were readily apparent to the
jury. | ndeed, the circunstances of Dickie Smth's |ife and the
*290 inpact of his death on his famly were thoroughly presented
wi t hout contenporaneous objection through the testinony of Randy
and Pat Smith. The circunstances of Hunphries's upbringing were
thoroughly explored by Hunphries's counsel in the thirteen
w tnesses called by the defense. Thus, we are not dealing with a
situation where the alleged inproper comments mslead the jury into
t hi nki ng the prosecution obtained extrajudicial information not
available to the jury. Cf. United States v. Mwore, 710 F.2d 157,
159 (4th G r.1983) (noting that inproper prosecutorial coment
mght mslead the jury into thinking the prosecution obtained
extrajudicial information not available to the jury). Because the



solicitor's year-by-year chronol ogy was based on evidence already
before the jury, it is hard to say that Hunphries was prejudi ced by
the solicitor's coments.

Third, the facts concerning Hunphries referred to by the
solicitor in his year-by-year chronol ogy were already thoroughly
recounted in greater detail in the portion of the solicitor's
closing argunent related to Hunphries's character. No objection,
even to this date, is being raised concerning this portion of the
solicitor's closing argunent. As noted above, the solicitor's
year - by-year chronol ogy contained the following facts relating to
Hunphries: (1) he "commtted two house break-ins at age 13"; (2)
in 1986 he violated the terns of his probation and was "sent down
to Colunbia"; and (3) in 1988 he went to prison for two years.
Earlier, however, the solicitor nentioned that Hunphries had, at
age thirteen, "commtted two breaking and enterings" and was pl aced
on probation. The solicitor pointed out that, because Hunphries
continued to be disobedient in school, he was brought before the
famly court on a probation violation and was released wth
stricter conditions inposed. The solicitor added that, at age
fifteen, Hunphries violated the terns of his probation and was

"sent down to Colunbia." The solicitor also proffered that, at
age sixteen, Hunphries was "an habitual truant,"” who "basically
drop[ ped] out of school." The solicitor further noted that, at

age seventeen, Hunphries burglarized a church. The solicitor noted
that, at age eighteen, Hunphries went to Al abama and commtted a
| arceny for which he was convicted and inprisoned for tw years.
Finally, the solicitor noted that, upon his release, Hunphries
failed to report to the probation office, a warrant was issued, and
within a couple of years of his release fromprison he commtted
the murder at issue. Because all of the facts referred to by the
solicitor in his year-by-year chronology were facts recounted in
greater detail earlier in his closing argunent, it is difficult to
concl ude that Hunphries was in any way prejudi ced by the portion of
the solicitor's argunent related to the unique character of D ckie
Smi t h.

Finally, the evidence in this case concerning the appropriate
sentence was not close. The evidence showed that, after Hunphries
and Eddi e Bl ackwel | entered the Max-Saver conveni ence store, Dickie
Smth asked Hunphries whether he wanted sonething hot, and
Hunphries flashed a stolen gun and replied that he wanted noney.
Wiile there was evidence that Dickie Smth reached under a counter
to pull out a gun, Hunphries shot Dickie Smth in the head, killing
him This evidence clearly supported the aggravating factor in the
case, that the nurder was committed during the comm ssion of a
robbery while Hunphries was arnmed with a deadly weapon. The
evidence in mtigation proffered by Hunphries to counteract the
evi dence in aggravation was carefully and neticul ously attacked by
the solicitor. Moreover, that Dickie Smth was a uni que person is
not subject to serious debate. In *291. short, | harbor no doubt
that, notwithstanding the solicitor's comments that the majority



finds so objectionable, a sentence of death would have resulted.
VI

One final word concerning the majority's opinion. The majority
persuasi vely explains the dangers inherent in conparative worth
argunents and why, in theory, they should be prohibited. I f we
were free fromthe constraints of § 2254 and Payne, one m ght agree
wi th much of what the majority has witten. Utimtely, however,
our standard of review of the South Carolina Suprene Court's
decision is narrow Because the South Carolina Suprenme Court
identified the correct legal standard from the Suprenme Court's
decision in Payne, Hunphries nust show that the South Carolina
Suprene Court unreasonably applied the Payne decision. WIlIlians v.
Taylor, 529 U S. at 413, 120 S.C. 1495. 1In this case, the South
Carolina Suprenme Court thoroughly explained why the solicitor's
year - by-year chronol ogy was not inproper, |et alone, prejudicial

under Payne. The majority today sinply cannot explain how the
South Carolina Supreme Court unreasonably applied the Payne
decision and, for this reason, | am constrained to dissent.
Accordingly, | would affirm the district court's denial of the
writ.

(FN1.) The unfortunate circunstances of Hunphries's upbringing
were further confirmed by the testinony of two other w tnesses,
Ruby Badsen, Hunphries's maternal grandnother, and Lindsay Badsen,
Hunmphri es's uncl e.

(FN2.) Because the mpjority does not suggest that the state trial
court inproperly admtted any victiminpact evidence, | wll
confine ny analysis to the solicitor's coments that the majority
concl udes vi ol ated Hunphries's rights under the Due Process d ause
of the Fourteenth Anmendnent.






